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THE ELIDA 1 

Imperial Supreme Prize Court in Berlin 
Decided May 18, 1915 

In the prize case re the Swedish steamer Elida, home port Karlsham, 
the Imperial Supreme Prize Court in Berlin, in its session of May 18, 
1915, cancelled the judgment of the Prize Court at Kiel of Decem- 
ber 8, 1914, and declared the claim for compensation to be fully justi- 
fied, returning the case to the court of first instance to fix the amount 
of the indemnity. The decision upon the costs is reserved for the final 
decree. 

On October 13, 1914, the Swedish S. S. Elida, with a cargo of wood 
(rafters), bound from Kago to Hull, was captured by a German torpedo 
boat near Trelleborg and taken into Swinemunde. The bill of lading 
read "to order"; the wood is said to have been sold by V. Svensson & 
Co. A. G. of Stockholm to Roberts, Cooper & Co. in Hull. The owner 
of the steamer, J. Ingmarssen of Stensnas, avers that the seizure of the 
ship and cargo was illegal and claims damages. The Prize Court at Kiel 
decided that the steamer and cargo should be released, but that sufficient 
reasons existed to justify the seizure and that the claim for compensa- 
tion should be dismissed. 

The appeal from this decision is sustained. 

The illegality of the seizure is first of all based on the fact that it took 
place within the zone of neutrality claimed by Sweden, i. e., within 
four miles of the Swedish coast. Whether this was really the case is 
disputed, whilst it is certain that the seizure took place outside the three 
mile limit. In any event this is of no importance, since this objection 
was properly dismissed by the judge. 

It is true that a considerable number of states have extended by na- 
tional law their territorial jurisdiction beyond the three mile limit, 
either generally or with regard to certain legal rights. This particularly 
applies to Sweden and Norway, which extended their national waters to 
a distance of four miles. A number of other states even went much 
further in this respect. But a special international title, valid in rela- 
tion to the German Empire, and therefore to be taken into account by 

1 Translated from the Hanseatische Gerichtszeitung Hauptblatt, Hamburg, No. 39, 
October 7, 1915, and the Zeitschrift fur Volkerrecht, Vol. IX, No. 1, p. 109. 
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the prize court, does not exist, for up to the present time the Swedish 
claim has been recognized only by the Norwegian Government. Ac- 
cording to official information from the German Foreign Office, Ger- 
many especially in the course of the discussions concerning this matter 
which took place in 1874, did not accept Sweden's point of view but 
treated the question of national waters as an open one, while England 
insisted upon the three mile limit. Similarly in 1897, when the Swedish 
Government addressed a communication to the German Legation at 
Stockholm concerning the fishery jurisdiction, the German Govern- 
ment restricted itself to raising no objection against Sweden's claim to a 
four mile boundary for the fishery and the question of the neutraliza- 
tion of this marine area in case of war was not thereby affected. 

Therefore, under these circumstances, the decision must rest upon 
the basis of the German Prize Regulations, which in No. 3a forbids 
the application of prize law within a zOne of only three nautical miles 
from the low water mark of neutral coasts. The Prize Regulations 
contain the principles laid down by the Kaiser as Commander in Chief 
within his Imperial jurisdiction for the practice of prize law pertaining 
to naval warfare, and are, therefore, primarily law not only for the Navy, 
but also for the inland authorities, particularly the prize courts, in so 
far as they have to pass upon the legality of the actions of commanders 
at sea falling within the prize law. International law only lays down 
rights and duties as between different states. The prize courts, when 
judging of the legality of prize actions, can take general international 
principles only into account when the Prize Regulations contain no 
instructions and, therefore, tacitly refer to the principles of international 
law. Therefore, the question whether an instruction of the Prize Regula- 
tions agrees with general international law is not for the prize court to 
decide. If a contradiction in this connection is asserted, the point 
in controversy is to be settled in another manner. Thus far this con- 
ception also agrees with the legal opinion of Professor Dr. von Liszt, 
produced by the claimants. 

Contrary to this opinion, however, the Supreme Prize Court further 
is of the opinion that the instruction in question of the German Prize 
Regulations in no way violates the general principles of international 
law. Heretofore, the maritime boundary of states has been generally 
recognized in theory and practice as being three nautical miles distant 
from the coast. Originally, it was based on the carrying distance, cor- 
responding to the gunnery technique of those times, of ships' and coast 
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guns. It is true that now-a-days this reason is no longer applicable. 
Here however the axiom cessante ratione non cessat lex ipsa applies, and 
although numerous proposals and opinions have been put forward with 
regard to a different delimitation of the national waters, it cannot be 
asserted that any other method has in practice met with the general 
concurrence of the maritime states. This is also true of the view put 
forward in the above mentioned opinion, according to which each in- 
dividual state is entitled to extend, by means of independent regulations, 
the boundary of its national waters beyond the three mile zone as far 
as gun range, the former limit nevertheless to be regarded as a subsidi- 
ary international boundary. With the range of present day guns this 
would lead to quite intolerable conditions, and give to single states the 
possibility of including within their national territory extensive tracts 
of the open sea the freedom of which is in the interest of all maritime 
states. To a certain extent this is also acknowledged by Liszt in his 
opinion, for according thereto the regulation of the individual state is 
not alone sufficient; the absence of objection on the part of other states 
is also required. Thereby in reality the permissibility of an extension 
of the territorial waters is founded not so much upon the independent 
regulation by the single state, as upon the supposition of a tacit ac- 
knowledgment of such an extension by the other states. A mere failure 
to object, however, is not identical with a positive concurrence of the 
nations. Furthermore it must be remembered that even if the exercise 
by a maritime nation of certain official functions, such as those of the 
health and customs authorities, is tolerated beyond the three mile zone, 
this by no means represents a concession to the effect that in all other 
respects the waters in question are included within the territorial juris- 
diction. Accordingly, in more recent international agreements to which 
a number of maritime states were parties, as, for instance, in the agree- 
ment of May 6, 1882, for the police regulation of the North Sea fisheries, 
and in the convention of October 29, 1888, for the neutralization of the 
Suez Canal, the three mile boundary was recognized as the standard. 
Likewise, according to official information from the Foreign Office, 
in the second session of the International Congress for the Protection 
of Submarine Cables, held at Paris on October 18, 1882, Germany's 
representative explicitly declared, without meeting with opposition, 
that by the term "coastal waters" a zone of three miles was to be under- 
stood. Furthermore, according to the same official information, the 
British Government during the negotiations in the year 1911 with re- 
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gard to the holding of an international congress for the regulation of the 
question of coastal waters, decidedly adhered to the three mile zone; 
and, accordingly, even in the present war, it had Admiral Craddock 
inform the Government of Uruguay that it would not recognize the 
claims of Uruguay and Argentina to an extension of the territorial waters 
beyond the three mile zone. It can, therefore, be still less assumed that 
this boundary has been supplanted by another generally acknowledged 
international regulation. 

In the case under consideration, however, the legality of the seiz- 
ure should have been denied for another reason. 

In agreement with the court of first instance, it is to be taken that the 
wood, — which after the release of the ship and cargo was sold in Lue- 
beck — was not contraband. In this respect only item 9 of the List of 
Conditional Contraband, as it was in force at the time of seizure, would 
come into question, namely, "Material" for Fuel (Greases)." The cargo 
consisted of beams, i. e., trunks cornered by means of the hatchet, in 
this case up to 22 feet long, and 4x4 up to 8x9 inches wide, part of the 
tenon ends being unhewn. The experts Homann and Bockmann, it is 
true, estimated their value as small, i. e., M. 15 per cubic meter, whereas 
they valued firewood at M. 8 the cubic meter. The expert Liebnitzky, 
on the contrary, assessed the value at M. 25, and at the same time pro- 
nounced the wood to be squared timber, such as is used in large quanti- 
ties in Germany for building purposes, particularly from Vorpommern 
westward. The experts who viewed the wood during its discharge at 
Luebeck agreed with this opinion in so far as to declare the cargo to 
have undoubtedly consisted of squared building wood. In accordance 
therewith at the sale in Luebeck the wood brought the price of M. 28. 58 
the cubic meter. 

Without doubt therefore it was not firewood, but timber. 

When the Declaration of London in Art. 24 and the Prize Regulations 
in No. 23 speak of fuel, this must be taken to mean such material as, 
according to the conditions of price and transportation, is really used for 
the purpose of fuel, since it is generally obtained prepared and trans- 
ported to its destination for this object. Particularly wood for fuel, 
firewood, naturally differs from timber of every description, since 
through the preparation of the former, the latter has generally risen 
considerably in value. On the other hand, it must be taken into 
account that the prize court instructions are designed for the event of 
war, and must be therefore read in such a way as to exclude the possibil- 
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ity of evasion. It is not, therefore, merely a question of the customary 
designation of the trade, for, if such were the case it would be possible, by 
means of a preparation which entailed no extra costs, or at least insig- 
nificant ones, to give to the wood a character which would deprive it of 
its contraband nature without its use as fuel producing a useless loss of 
important economical values. Even firewood requires a certain treat- 
ment or preparation, the cost of which is hardly lower than that of in- 
ferior kinds of timber, particularly timber for mines. A fine line of dis- 
tinction is not drawn here. It was, therefore, quite in accordance with 
the legal position created by the Prize Regulations, when the German 
Foreign Office informed the Swedish Government in September, 1914 

that all kinds of unmanufactured or crudely manufactured woods were regarded as 
conditional contraband, as they could be used as fuel and, according to circumstances, 
were actually used as such, also timber for mining and paper wood, crude or with 
bark removed; but, on the contrary, not such kinds of wood as had on account of 
hand or machine treatment, risen considerably in value so that their use as fuel would 
mean the destruction of the economic values expended on them, 

and when subsequently, — quite in accordance with what is there said, — 
the Prize Regulations were explained by the proclamation of Novem- 
ber 17, 1914, in the Imperial Legal Gazette. It is, however, clear that 
wood like the kind in question cannot be brought even under the cate- 
gory of wood for fuel as thus elucidated. This also agrees with a dec- 
laration given to the Swedish Government through the German Am- 
bassador at Stockholm on August 28, 1914, according to which planks, 
sawn beams and cornered building wood would not be considered as 
contraband. 

So far the disputed decision is confirmed, but it cannot be conceded 
that the first judge was correct in deciding with regard to compensa- 
tion that the wood in question was a doubtful case of classification, 
and that therefore sufficient reason existed for seizure. The ship's com- 
mander must have seen, and did see, that it was not a case of firewood. 
He also could not have been in doubt that it was not timber for mines. 
According to the Prize Court, the cargo consisted of beams, and the 
seizure was made because the " cargo could be used as timber for mines" 
and, further, — "because the nature of the wood gives rise to the sup- 
position that it was to be used as timber for mines." This was incor- 
rect. After all, every kind of wood can be used as fuel. It cannot there- 
fore be a question of this possibility. It is the objective character 
of the wood, as specified above, which is actually decisive. Therefore, 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 921 

even if it be granted that mining timber is fuel in the sense of the Prize 
Regulations, cornered wood must not be declared fuel simply because it 
might perhaps be used as timber for mines. The officer may have made 
an excusable mistake, but it was not one concerning the nature of the 
cargo. If he nevertheless decided to seize it, this was because he in- 
terpreted the Prize Regulations incorrectly, and inadmissibly extended 
the conception of fuel. Incorrect interpretation of the Prize Regula- 
tions, however, can never be regarded as sufficient ground for seizure. 
Whether the ship's commander is at fault or not, is not the question. 

Wherefore, the petitioner's claim, in so far as he, in his capacity of 
owner of the Elida, has suffered loss, appears fundamentally justified, 
and it need not be inquired into whether, as claimant asserts, these or 
other presumptions for seizure were also wanting. 

THE GLITRA X 

Imperial Supreme Prize Court in Berlin 
Decided September 17, 1915 

In the name of the Empire : In the prize case of the English steamer 
Glitra, home port Leith, the Imperial Supreme Prize Court in Berlin, in 
its session of July 30, 1915, rendered the following judgment: 

The appeals of the claimants named under Nos. 9 and 12 of the dis- 
puted judgment are rejected as inadmissible; the appeals of the other 
claimants are rejected as unfounded. The costs of the appeal are to be 
borne by the claimants. 

Reasons 

On October 20, 1914, the steamer Glitra, belonging to the firm of 
Salversen & Co., of Leith, and bound with a cargo of piece goods from 
Leith to Stavanger, was captured by H. M. Submarine U 17 in 50° 4' N. 
Lat., and 50° 14' E. Long., and sunk, with her cargo, after the crew had 
left the ship. In reply to the request of the Prize Court, according to 
Sec. 26 of the Prize Court Rules, the 13 parties mentioned in the dis- 
puted judgment as possessing interests in the cargo, claimed compensa- 
tion on account of the destruction of their property. The claimants are 
partners of Norwegian firms; claimant No. 2 is a Danish Insurance 
Company, representing the rights of its Norwegian insurer. 

1 Translation from copy of decision furnished by the Department of State. 



